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and Federico C. Alvarez. 
 
 

 

INTRODUCTION 

 This matter comes before the Commission on an appeal by the Manager of Safety 

(hereinafter “Manager” or “City”)1

FACTUAL BACKGROUND 

 and a cross-appeal by Officer Brian Marshall.  The Manager 

of Safety issued a ten-day disciplinary suspension against Marshall.  The Hearing Officer 

overturned that suspension.  The Manager of Safety appeals that decision.  Officer Marshall 

appeals the process used to reach that decision.  

                                                 
1 Now known as the Executive Director of the Department of Safety 
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The Commission adopts, as it must pursuant to Section 9.4.15(F), the facts set forth in the 

Hearing Officer’s Findings of Fact, Conclusions, and Order (“Order”).   We believe the relevant 

facts to be as follows.   

On February 16, 2013, Denver Police Officer Brian Marshall, along with his partner 

Officer Lee Ingersoll observed a Cadillac driving in an erratic fashion.  They performed a traffic 

stop on the Cadillac.  Officer Marshall noticed a smell of alcohol and that the driver, Shannon 

Riggs, exhibited a condition known as “meth mouth.” Upon Officer Marshall’s request, Riggs 

produced his drivers’ license.  The license, however, was not valid. Officer Marshall asked Riggs 

to step out of his car.  Officer Marshall then patted down Mr. Riggs for weapons, placed him in 

handcuffs and brought him to the back of his police car.  Two other officers arrived on the scene 

as cover officers. 

Riggs consented to a search of his vehicle which uncovered a methamphetamine pipe.2

Officer Marshall was initially able to get Riggs sitting in the back seat of his patrol car, 

with his legs extended out of the vehicle.  Riggs then declared that he was now resisting and as 

he did, he pulled his legs up to his chest and kicked both feet out towards Officer Marshall.  The 

 

Officer Marshall asked Riggs if he had been in prison, to which he responded in the affirmative. 

Officer Marshall observed that Riggs appeared upset over the question and that he was agitated 

and moving towards him.  As Riggs moved closer to Officer Marshall, he believed Riggs might 

try to head-butt him or spit at him.  Officer Marshall took Riggs’ arm and put his hand on Riggs’ 

chin to prevent the anticipated spitting or head-butt.  He then devoted his attentions to getting 

Riggs to sit in the back of the patrol car.  

                                                 
2 The Hearing Officer did not find, and the record does not indicate that any methamphetamines were actually 
found. 
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kick missed the Officer. Believing that Riggs could try to kick him again3

Upon witnessing this incident, cover officer Sandoval went to Officer Marshall’s car, 

opened the back door opposite from where Riggs was seated, reached in and pulled Riggs into 

the patrol car.  Riggs was then taken into custody.  

, Officer Marshall then 

punched Riggs in the face twice, which resulted in Riggs informing Officer Marshall that he was 

now done resisting. It is these two strikes to Riggs’ face which formed the basis of the discipline.  

PROCEDURAL HISTORY 

On May 24, 2013, then Manager of Safety Alex Martinez issued a Departmental Order of 

Disciplinary Action to Officer Marshall. The Order stated in relevant part:  

 [T]the presumptive penalty4

is imposed for Officer Marshall's violation of RR-306, Inappropriate  
 of ten (10) days suspension without pay  

Force, of the Denver Police Department Operations Manual, a  
Conduct Category D violation.  

 
 A timely appeal was filed by Officer Marshall on May 31, 2013.  After considering briefs 

submitted by the parties concerning the legality of our revised Rule 12, a hearing was held on 

September 24 and 25, 2013.  The Hearing Officer issued his decision reversing the Manager’s 

Order of discipline on November 4, 2013.  The Manager filed his appeal of that decision on 

November 19, 2013.  Officer Marshall filed his cross-appeal on December 2, 2013.  The parties’ 

briefing was completed by April 14, 2014. 

  

                                                 
3 Officers Marshall and Sandoval, as well as the Hearing Officer, note that Riggs was not “restrained.”  He was, 
however, handcuffed, as the Hearing Officer found that Marshall had cuffed Riggs after he exited his vehicle.  
Assuming then, that “restrained” means something more than “handcuffed” we do not understand, and the Hearing 
Officer does not explain, the significance of the finding.  Certainly, the record appears to indicate that if being 
restrained is more than being handcuffed, Officer Marshall, throughout the interaction with Riggs, was aware that he 
was not “restrained.”  If handcuffing, however, is restraint, then the factual finding that Officer Marshall believed 
Riggs was not restrained, while a fact we must accept, is directly contradicted by the factual finding that Officer 
Marshall handcuffed Riggs.  
4 Per the Department’s disciplinary matrix. 
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DECISION 

A. The Hearing Officer’s Decision.  

In his decision, the Hearing officer first denied Officer Marshall’s motion to disregard 

portions of our revised Rule 12.  The Hearing Officer found that nothing in the City Charter or 

the Civil Service Commission Rules, as amended, vested him with the authority to invalidate 

portions of Rule 12 as unconstitutional.  He also stated his belief that Officer Marshall’s 

constitutional challenge was more properly the subject of an original action filed in the District 

Court pursuant to C.R.C.P. 106(2).  

The Hearing Officer next turned to Commission Rule 12(8) (D)(2).  This Rule states: 

The Department of Safety shall proceed first and, acting through  
the City Attorney as counsel, shall offer evidence in justification  
of the departmental action, that is, the Department of Safety shall  
present sufficient evidence to create a reasonable inference of the  
correctness of the sustained Rule violation(s) and the imposed penalty(s)  
as contained in the Departmental Order of Disciplinary Action. The  
evidence offered initially by the Manager of Safety shall be limited to  
evidence, including materials, considered as the basis of the Order  
(generally, the Internal Affairs investigation). 
 

The Hearing Officer determined that the Manager of Safety had met his burden to present 

sufficient evidence to create a reasonable inference of the correctness of the imposed discipline. 

 In continuing reference to our revised Rule 12, the Hearing Officer acknowledged 
Section 9(B)(1) which provides:  
 

B.  In reviewing the disciplinary action:  
 
1. The Hearing Officer shall give due weight to the necessity of the maintaining by 

the Manager of Safety of administrative control of the respective Department.  
 

a. Hearing Officers shall not substitute their judgment for that of the 
Manager of Safety concerning any policy considerations underlying 
the discipline, to include the interpretation of Departmental Rules and 
Regulations, and may only reverse or modify the Manager’s decision 
concerning policy considerations when it is shown to be clearly 
erroneous. Hearing Officers shall not substitute their judgment for that 
of the Manager of Safety in determining the appropriate level of 
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penalty to be imposed for a sustained violation, and may only modify 
the disciplinary penalty imposed when it is shown to be clearly 
erroneous.  

 
b. A Hearing Officer may reverse or modify the Manager of Safety’s 

Departmental Order of Disciplinary Action on the basis of issues 
raised by the Petitioner concerning policy considerations, a sustained 
Rule violation or an imposed penalty, only when it is shown to be 
clearly erroneous.  

 
c. A Departmental Order of Disciplinary Action shall be deemed to be 

“clearly erroneous”, in whole or in part, in the following 
circumstances:  

 
i. The decision, although supported by the evidence, is contrary to 

what a reasonable person would conclude from the record as a 
whole.5

 
  

 The Hearing Officer then determined that the Manager of Safety's conclusion was clearly 

erroneous, when considering the circumstances that confronted Officer Marshall on February 16, 

2013.  

In reaching this conclusion, the Hearing Officer first determined that the Manager of 

Safety had failed to consider the training received by Officer Marshall and the “impact” of how 

that training played out in Officer Marshall’s use of force against Riggs.  The Hearing Officer 

held that this lack of consideration amounted to “clear error” in the imposition of the discipline.  

The Hearing Officer next determined that the Manager of Safety was clearly erroneous 

when he considered the fact that Officer Marshall had options available to him, other than two 

punches in the face, when dealing with Riggs.  The Hearing Officer deemed the Manager’s 

consideration of these other options as an incorrect application of the Department’s Use of Force 

policy, specifically Section 105.01(1)(a) which states in part, that, "The reasonableness of a 

particular use of force must be judged from the perspective of a reasonable officer on the scene, 

                                                 
5 The Hearing Officer did not consider sections 9(B)(1)(c)(ii) and (iii) of the rule because, undoubtedly, he did not 
believe them relevant for the purpose of determining the issues before him. 
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rather than with the 20/20 vision of hindsight."  The Hearing Officer believed the Manager’s 

actions as an improper substitution of the Manager’s judgment for the Officer’s judgment on the 

scene, referring to the Manager’s decision as product of “20/20 hindsight.”  

 The Hearing Officer also faulted the Manager of Safety for allegedly not providing, in his 

Departmental Order of Discipline, an analysis of the specific situation Officer Marshall was 

confronted with when this incident occurred.  The Hearing Officer held that this lack of analysis 

amounted to an erroneous application of the DPD Use of Force policy, which warranted a 

reversal of the discipline.  

Finally, the Hearing Officer held that the Manager, in his Departmental Order of 

Discipline did not fully analyze the scope of the threat presented by Riggs and that the Manager 

failed to fully weigh the evidence and consider whether Riggs, as an intoxicated suspect, was 

acting as an active aggressor and constituted a threat to Petitioner and the other officers in the 

area. The Hearing Officer believed this allegedly insufficient analysis and the lack of specific 

findings on this issue also violated Departmental policy and rendered the discipline clearly 

erroneous.  

As a result of these rulings, the Hearing Officer overturned the ten-day suspension 

imposed on Officer Marshall.  It is from this decision the parties now appeal. 

B. Basis for Appeal 

The City Charter limits our review of the Hearing Officer’s Order to certain defined 

circumstances.  See City Charter § 9.4.15(F); Woods v. City & County of Denver, 112 P.3d 1050, 

1052 (Colo. App. 2005).  In this case, the City appealed the Hearing Officer’s Order on two 

separate grounds: (1) the Order involves an erroneous interpretation of Departmental or Civil 

Service rules, and (2) the Order involves policy considerations that may have effect beyond the 
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case at hand.  City’s Notice of Appeal at 2-3. Officer Marshall cross-appeals on the same 

grounds.  Marshall’s Notice of Cross-Appeal at 2.  

The Hearing Officer’s Order turns upon its interpretation and application of the Denver 

Police Department’s Operations Manual, Commission Rules and the City Charter.  In addition, 

the decision addresses significant policy considerations associated with departmental discipline.  

Accordingly, we conclude that this appeal is properly before the Commission. 

C. Standard of Review 

The City Charter and Commission Rule 126

The Commission is not bound by the Hearing Officer’s findings of ultimate fact, 

conclusions of law, or mixed findings of law and fact; these findings are subject to de novo 

review.  See Vukovich v. Civil Service Comm’n of City and County of Denver, 832 P.2d 1126, 

1128 (Colo. App. 1992) (citing Blaine v. Moffat County School District RE No. 1, 748 P.2d 

1280, 1287 (Colo. 1988)). 

 address the standard of review for appeals to 

this Commission.  The Hearing Officer’s findings of evidentiary fact are binding upon the 

Commission.  City Charter § 9.4.15(F); Commission Rule 12 § 11(J)(5).  The Charter expressly 

states that the Commission may not resolve contested issues of fact.  City Charter § 9.4.15(F).   

D. Consideration of Training  

 The Hearing Officer held that the Manager’s imposition of discipline was clearly 

erroneous because he did not consider the training received by Officer Marshall.  We reverse this 

determination as a matter of policy.  There is no rule or Charter provision which requires the 

specific analysis demanded by the Hearing Officer and we conclude that the Hearing Officer 

exceeded his authority in attempting to create and impose this specific requirement on the 

                                                 
6 This case is considered under the “new” Rule 12, which went into effect  March 9,  2013. 
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Manager.  The Manager’s task was to determine whether the Department’s Use of Force Policy 

had been violated.  He obviously made this determination.  In addition, he made this 

determination based on an adequate showing of facts and rationale such that the Hearing Officer 

found initially that the Manager had presented sufficient evidence to have created a presumption 

of correctness in his actions 

 In addition, we do not agree with the Hearing Officer’s ultimate conclusion that Officer 

Marshall’s training justified his use of force.  First, we see nothing in the record that would 

indicate that the Officer’s training compelled, mandated, or required him to strike Riggs in the 

face twice. Given that Officer Marshall was not required to strike Riggs in the face twice, it is 

surely the case that Officer Marshall had options as to what level or force to use, or whether to 

use force at all against Riggs. The Manager determined that Officer Marshall’s use of force was 

not reasonable, in violation of RR-306.  We believe the testimony of Officer Marshall’s witness, 

Aaron Brill, supports the Manager’s conclusion. 

Brill is a Technician in the Denver Police Department.  He is an instructor at the Police 

Academy and teaches on the use of force and DPD’s guidelines on the use of force.  He was 

called as a witness at hearing by Officer Marshall.  The Hearing Officer found that: 

Technician Brill noted that in similar circumstances, Ofc. Marshall  
had a right to overcome aggression such as the kick by grabbing  
a limb, kicking at the leg, closing the car door pushing the leg or  
kicking the leg. 
(Hearing Officer Decision, p. 6). 

 It appears to us then, that that the Academy instructor was of the opinion that if the 

Officer was threatened by the legs of Riggs, he had a right to deal directly with that threat, that 

is, Riggs’ legs.   The above-cited finding mentions nothing about punching someone in the face 

twice to deal with a missed kick.  This leads us to conclude that the Manager was not 



9 
 

unreasonable or clearly erroneous when he determined that Officer Marshall’s two face strikes 

were an unreasonable response to the one missed kick. 

 We are not insensitive to a claim that punishing someone for performing exactly how 

they were trained could be considered inappropriate.  However, based on Technician Brill’s 

testimony, it appears that Officer Marshall was not trained to strike a victim in the face twice 

under the circumstances of this case.  

E. Analysis Regarding Scope of Threat   
 
 At page 10 of his decision, the Hearing Officer holds that the Manager’s failure to make 

specific findings in his Departmental Order of Discipline concerning whether Riggs was an aggressor 

or otherwise as to the scope of threat posed by Riggs violated the Use of Force policy, rendering the 

discipline clear error.  We have reviewed the policy and see nothing in it which requires the Manager 

to make specific findings of this type in his Departmental Order of Discipline.  The Hearing Officer 

misinterpreted the policy.  This ruling is overturned.   

F.  Other Options 
 
The Hearing Officer held that the Manager of Safety incorrectly applied the 

reasonableness standard contained in the Department’s Use of Force policy when he determined 

that Officer Marshall had other options available to him and did not need to strike Mr. Riggs.  

The Hearing Officer referred to this as a decision improperly made “having the benefit of 20/20 

hindsight.” For several reasons, we respectfully disagree. 

First, the Manager’s decision was not based on hindsight.  We understand that term to 

imply consideration of knowledge or facts which were not known or discovered at the time of the 

incident, that were only revealed after the fact; characterized as, “if I only knew then what I 

know now.”  But the Manager acted correctly.  The record reveals that he analyzed the facts of 

the case as they were seen at the time of the incident.  He did not gain any special knowledge or 
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insight after the fact.  The Manager did, in fact, judge the reasonableness of Officer Marshall’s 

particular use of force from the perspective of a reasonable officer on the scene.  In making his 

determination of the rules violation, the Manager used the same facts and information known to 

Officer Marshall at the time that Officer Marshall decided to punch Riggs. We do not believe 

this is 20/20 hindsight.  

Second, we believe the Hearing Officer’s decision that it was improper for the Manager 

to consider other force options is plainly improper.  It is both a misinterpretation of the Use of 

Force policy and would establish undesirable precedent. 

First, the explicit provisions of the Use of Force policy contemplate consideration of 

other options available to an officer.  As the Hearing Officer noted, DPD Use of Force Policy 

105.01 (1)(b) provides in relevant part:  

“The level of force applied must reflect the totality of circumstances  
surrounding the immediate situation. The officer need only select a level  
of force that is within the range of objectively reasonable options. Officers  
must rely on training, experience and assessment of the situation to decide  
an appropriate level of force to be applied. Reasonable and sound judgment  
will dictate the force option to be applied.” 

(Hearing Officer Decision, p. 9) 
 

The policy also provides, in part: 
 

When reasonable under the totality of the circumstances, officers  
should use advisements, warnings, verbal persuasion, and other tactics  
and recognize that an officer may withdraw to a position that is tactically  
more secure or allows an officer greater distance in order to consider or  
deploy a greater variety of force options. . . . (OMS 105.01(1)(a), 3rd par.);  

and  

The level of force must reflect the totality of circumstances surrounding  
the immediate situation. The officer need only select a level of force that is  
within the range of “objectively reasonable” options. Officers must rely on  
training, experience and assessment of the situation to decide an appropriate  
level of force to be applied. Reasonable and sound judgment will dictate the  
force option to be employed. (OMS 105.01(1)(b), bottom par.);  

and 
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The community expects and the Denver Police Department requires that  
peace officers use only the force necessary to perform their duties. The  
level of force must reflect the totality of circumstances surrounding the  
immediate situation. The officer need only select a level of force that  
is necessary and within the range of “objectively reasonable” options.  
Officers must rely on training, experience and assessment of the situation  
to decide an appropriate level of force to be applied. Reasonable and  
sound judgment will dictate the force option to be employed. (OMS 105.01(2)(b), 2nd 

par,);  
 

and  
 

Officers should recognize that, when reasonable to do so with safety  
to Officers and other persons in the vicinity, disengagement, repositioning,  
cover, concealment, barriers or retreat, although not required by law,  
may be a tactically preferable police response to a confrontation. (OMS 105.01(4)(d), 
top par.). 
 

 The concept of “reasonableness” is a lodestar of the Department’s Use of Force Policy.  

The concept of “reasonableness” is meaningless without the consideration of options. The idea of 

choices, or of use of force options available to officers, implicitly and explicitly permeates the 

policy.  As a practical policy matter, the Manager cannot do his job of determining whether an 

officer acted within policy, and of determining whether a particular use of force was reasonable, 

unless the Manager considers options available to the officer.    If the Manager is prohibited from 

considering options, as suggested by the Hearing Officer, then the Manager is bound to accept 

the assessment of every officer in every use of force situation.  This would, effectively, preclude 

the Manager of Safety from implementing and enforcing the Department’s Use of Force policy.  

If the Manager cannot say that a use of force is unreasonable because the Officer had better, 

more appropriate force options than the one utilized, then the Manager will never be able to 

determine that an Officer has used unreasonable force in violation of the policy.  This would 

subvert the policy to the detriment of the Department and the people of the City and County of 

Denver.  
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The Hearing Officer further determined that it was clearly erroneous for the Manager of 

Safety to have not included in the Departmental Order of Disciplinary Action an analysis of the 

specific situation Petitioner was confronted with when this incident occurred.  But this analysis 

was made and is present throughout Exhibit 1(CC).  We also find record testimony from the 

Manager pertinent to such an analysis.  See, e.g., Transcripts pages 121 and148.  It is plain to us 

the Manager did, in fact, analyze the situation.  In any event, contrary to the holding of the 

Hearing Officer, we see nothing in the Department’s Use of Force policy which dictates to the 

Manager of Safety what must go into a disciplinary letter.  Regardless of whether the analysis 

referred to by the Hearing Officer is lacking (which it is not), said analysis is not a requirement 

of the Use of Force Policy.  Consequently, the lack of or inadequacy of any such analysis in the 

Departmental Order cannot constitute a misinterpretation of the policy.  

G. Cross Appeal 

Officer Marshall appeals the Hearing Officer’s decision to challenge the procedures used 

during the hearing.  The procedures are the result of a change to our Rule 12, which went into 

effect in March of 2013. Generally, Officer Marshall challenges the Hearing Officer’s decision 

to implement the revised Rule 12 on the grounds that he misinterpreted that same rule and 

provisions of the City Charter; and that the Hearing Officer’s interpretation of the Rule and the 

burden of proof imposed at the hearing raises policy considerations that will have effect beyond 

the case at hand.  We reject the challenges raised by Officer Marshall. 

First we find the Hearing Officer did not misinterpret our Rule 12.  We believe he 

conducted the hearing in the manner the revised rule intended that it be conducted. 
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Second, we do not believe the Hearing Officer, nor our Rule, misinterpreted the City 

Charter.  The only section of the City Charter relevant to Officer Marshall’s challenge is Section 

9.4.15 (C).  This section states: 

At a disciplinary hearing the member in person or by counsel,  
may offer evidence in support of his or her written objections.  
The Manager of Safety, acting through the City Attorney as counsel,  
shall offer evidence in justification of the departmental action.  
The hearing shall be recorded by a reporter or by an electronic  
recording device and a full record made. The Commission may  
adopt rules regarding pre-hearing matters and the conduct of the hearing.  
 

Our revised Rule 12 is consistent with the mandates of the Charter.  It provides that the Manager 

must present evidence in justification of his Departmental Order of discipline.  The officer is 

given an opportunity to offer evidence in support of his or her written objections.  This is all that 

is required by the Charter, and this Charter requirement is maintained in the revised Rule 12. 

 Officer Marshall also argues that the Hearing Officer’s decision to enforce the new 

hearing rules was clearly erroneous because it broke with years of precedent where the hearings 

were de novo and the ultimate burden of proof was on the Manager.  Here, Officer Marshall is 

partly correct.  The new hearing rules do part with past precedent in those two critical respects. 

But he is incorrect in suggesting that this break from precedent amounts to an improper 

interpretation of either the Rule or City Charter.   In our view, the explicit terms of the City 

Charter never required that our hearings be de novo and never required that the ultimate burden 

of proof be placed on the Manager.   

 Officer Marshall cites authority for the proposition that the burden of proof must rest with 

the party who has the affirmative of the issue.7

                                                 
7 Citing  People v. Boivin, 632 P.2d 1038, 1041 (Colo. Ct. App.1981); Monday v. Robert J. Anderson, P.C., 77 P.3d 
855 (Colo.App. 2003); and  American Ins. Co. v. Naylor, 70 P.2d 349, 352 (Colo. 1937). 

  All of this authority, however, is inapplicable to 

our situation.  All the cases cited by Officer Marshall are cases involving civil and criminal court 
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proceedings.  They do not deal with internal administrative proceedings such as our disciplinary 

hearings.  One of the principles supporting our rule change was to make our hearings less like 

court proceedings; recognizing that at the end of the day, our hearings are designed to resolve 

disputes in the realm of the employer-employee relationship.  

 It should also be noted that the burden of proof in our hearings is consistent with the 

notion that burdens of proof are generally imposed on the party asserting the affirmative of a 

proposition.  People v. Boivin, 632 P.2d 1038, 1041 (Colo. App.1981).  Rule 12, Section 8(D)(3) 

provides that, “The Petitioner shall be considered the proponent of an order seeking reversal or 

modification of the discipline imposed.”  In other words, our revised Rule 12 provides that given 

a sufficient initial showing by the Manager of Safety, to overcome the presumption of 

correctness of the Manager’s discipline, the burden of proof rests with the officer to prove that 

the Manager acted unreasonably.  The party now asserting the affirmative is the officer.  The 

“affirmative” he is asserting is that the Manager was wrong.  This scheme, then, does not run 

afoul of the traditional notion that the burden of proof rests with the party asserting the 

affirmative proposition. 8

 Officer Marshall also claims that his discipline and our revised Rule 12 violated his rights 

to a fundamentally fair hearing and procedural due process.  We disagree.  

 

First, the concept of fundamental fairness is intertwined with the concept of substantive 

due process.  But to have violations of substantive due process, there must be action that shocks 

the conscience.  See, e.g., Kinsella v. United States ex rel. Singleton, 361 U.S. 234, 246, 80 S.Ct. 

                                                 
8 Officer Marshall also refers us to Dept. of Institutions v. Kinchen, 886 P.2d 700 (Colo. 1994), for the proposition 
that the burden of proof must be on the Manager.  We do not believe Kinchen to be applicable to our situation. As 
the court noted, “At issue in this case is which party, the employee or the appointing authority, bears the burden of 
proof in an evidentiary hearing before the Personnel Board to review an appointing authority's disciplinary action. 
Both parties agree that section 24–4–105(7), 10A C.R.S. (1988), governs this dispute.”  Kinchen, at 706.  We are not 
part of the state personnel system and we are not governed by C.R.S. Section 24-4-105.     

http://web2.westlaw.com/find/default.wl?mt=Colorado&db=708&rs=WLW14.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1992208102&serialnum=1960122461&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=2A772A40&referenceposition=304&utid=1�
http://web2.westlaw.com/find/default.wl?mt=Colorado&db=1000517&rs=WLW14.04&docname=COSTS24-4-105&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1994248132&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=5A7579DD&referenceposition=SP%3b794b00004e3d1&utid=1�
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297, 304, 4 L.Ed.2d 268 (1960)  (“A substantive due process violation occurs when government 

conduct violates “fundamental fairness” and is “shocking to the universal sense of justice.”); 

Graves v. Thomas, 450 F.3d 1215, 1220 (10th Cir. 2006) ( “The ‘ultimate’ standard for 

determining whether there has been a substantive due process violation is whether the challenged 

government action shocks the conscience of federal judges.”)  We see nothing that shocks the 

conscience or is shocking to the universal sense of justice in the conduct of the hearing or in our 

rules. 

Second, to the extent that Officer Marshall alleges that the process afforded him was 

fundamentally unfair in that it deprived him of procedural due process, we reject that argument 

as well.  Shifting the burden to the employee to prove the Manager acted unreasonably is not a 

denial of Officer Marshall’s procedural due process rights, given all of the other pre and post 

deprivation process to which he was entitled.  Benevidez v. City of Albuquerque, 101 F.3d 620 

(10th Cir. 1996).9

CONCLUSION AND FINAL ORDER  

  

 For the above stated reasons, we conclude that the Manager of Safety’s decision was not 

clearly erroneous and that it is not contrary to what a reasonable person would conclude from the 

record as a whole.  Accordingly, the Hearing Officer’s Order is reversed; the Manager’s imposed 

discipline of a ten-day suspension without pay is re-instated; and Officer Marshall’s cross-appeal 

is denied. 

 

                                                 
9 This decision need not address and is not intended to address every reason that Officer Marshall’s cross-appeal is 
wrong, or every fact and reason supporting the Commission’s revised Rule 12.  Undoubtedly, Officer Marshall, the 
Executive Director, and the Commission will get an opportunity to address all of these issues at a higher level of 
review.  
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Filed this 1st  day of August, 2014. 

 FOR THE CIVIL SERVICE COMMISSION 
 CITY AND COUNTY OF DENVER 
 

  
         

 By: Earl E. Peterson 
  Executive Director 
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